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Preface
A couple years after I left the guarded confines of The Citadel, sitting under the
instruction of profound men such as Commander John Coussins, USN(R) in the history
department, I found myself in a graduate course at an institution where the history faculty took a
very different, and more mainstream I came to learn, view of The War. I recall receiving
comments on a paper I submitted related to the topic of the arguments for secession under the old
view of compact and receiving a scathing response; “your point is irrelevant and moot, this issue
was settled on the battlefield”. Almost twenty-five years later, and after much additional study
and reflection, I have come to agree with part of that response; the issue was settled on the
battlefield, there is no going back to a more limited form of federalism. However, the point is
not moot, particularly for the military professional.
There is a clear line of march from the outcome of 1865-70 to greater centralization and
globalization. In the intervening 150 plus years the notions and hopes and arguments for some
form of federalism that includes the possibility of a form of imposition have remained and
surfaced from time to time but these are mere remnants of old thought and persist primarily
because there is an incoherence and a paradox between the written words of the Constitution and
the implementation of that document. This paradox will not go away, neither will the effect it
has on geopolitics and the very nature of what the present and future look like.
For the military professional, members of a profession that have sworn to support and
defend the Constitution, it is important to understand and come to terms with this paradox. Ours
is a world that is governed often by what lawyers tell commanders and policy makers the law
and the Constitution mean. Often, in practical terms and with a plain but educated reading of the
prime documents, those interpretations seem at odds with intrinsic meanings. Our profession
demands that we are honest, if we lose that we will proceed down a path that can only have a bad
end.
Thus the result of this seminal event and the way it fundamentally changed the nature of
the meaning of law and government is not moot at all, especially for the military professional
that is asked to prosecute violence, often under terms that do not seem to mesh with the words
written in our highest law. If we are to avoid the moral injuries that result from such paradoxes
and remain honest we must come to terms with and accept what the change wrought in 1865
actually means. For better or worse, right or wrong, the new order created in 1865-70 is our
normal. If we pledge to support the Constitution, we ought to simply be honest as to what that
actually means.
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The War Between the States should be seen as the first modern war of centralization and
nation building. On the international level it was a paradigm shift in the way nations would
come to view themselves and what was acceptable in both the treatment of citizens and in the
conduct of warfare. Internally it was truly another revolution; the form of government looked
the same after but it was radically different in function. The Constitution and the rule of law had
very different meaning in the aftermath. The concepts and passion of the Revolutions of 1848
were realized fully in the Union’s war that redefined the notion of the nation relative to its
people. The conflict had significant influence and repercussions on the old powers in Europe and
greatly influenced the ideas and formation of a unified and centralized Germany. In essence the
War from 1861-1865 reshaped the Lockean/Jeffersonian notions of rights, sovereignty and the
state and paved the way for a watermark change and a merger of liberalism and nationalism that
by 1870 was to give way fully to a less benign form; the impetus of numerous wars from that
point forward. The North’s victory cemented the birth of a new nation, of new ideas about what
role the state played in individual rights and sovereignty, it paved the way for the creation of an
American empire and it provided a guidepost for centralization under the guise of republicanism
throughout Europe; it was the harbinger of a new order in the world. Within this short work I
will argue specifically that the means used to preserve the Union were contrary to established
norms and laws and in some cases the Constitution itself and that the final act of the conflict, the
14th Amendment, solidified a paradigm shift so significant it must be said that the very form of
government was fundamentally altered so as to create a new nation.

The War was a revolution no less than that of 1776, in its aftermath the very meaning of
words changed, the idea of the source of sovereignty and what rule of law changed; in essence a
new and very different nation was born. The central issue at question was the nature of the
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Union; the North’s victory destroyed any notion of the union because it eliminated the club of
sovereign states that had previously existed in Union and replaced these united states with a new
central government of the United States.1

The notion of sovereignty in effect and accepted at the time of the independence of the
thirteen colonies was based upon “supremum dominium” expressed in the Treaty of Westphalia.2
3

It was within the frame of this understanding that the original thirteen colonies became free

states. Under the terms of the Treaty of Paris “His Brittanic Majesty acknowledges the [lists each
of the 13 colonies by name], to be free sovereign and independent states”.4 5 In general terms
this notion of sovereignty manifested itself in the American republic through the general
understanding that the States delegated certain duties and authority to the central government but
retained individual sovereignty.6 7 James Madison discussed the notion of interposition and a
check on delegated authority of the central government in The Federalist No. 26.8 The very
concept of states existing as sovereign and free outside of the existence of the central
government is supported by the very timeline of The Constitution itself. The Constitution
became law on July 21 1788, a federal government of these united states styled as the United
States was formed, however Virginia, New York, Rhode Island and Vermont remained outside
of the covenant and any authority of the new central government. Vermont requested admission
to the union in 1791, having been a sovereign and free state the proceeding 14 years.9 10 The
United States even enacted tariffs on Rhode Island as a foreign state under the Tariff of 1789.11
It is clear that the practical application of the view of federalism and centralization prior to 1861
supported a version sovereignty that was a decentralized. The conflict in 1861-65 was one
primarily centered on the difference in the meaning, purpose and future of government.
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In the conduct of this conflict the means utilized to achieve the ends of Union and
preservation of a central authority are important to discuss. It is these means that have come to
define what the rule of law truly means in relation to the central authority that emerged from the
war. It is practically undeniable in any honest assessment that the Federal government undertook
extraordinary and often extra-legal activities in the early stages of the conflict in order to secure
and maintain control. By executive order Abraham Lincoln ordered over 300 newspapers shut
down that held views unfavorable to his position.12 13 Clement L. Vallandigham, a businessman
and former Ohio congressman, was arrested for making an anti-war speech.14 Lincoln suspended
the right of habeas corpus, a power reserved to Congress under The Constitution, and ignored a
federal court overturning his action.15 16 17 Lincoln, in 1861, called forth the militia citing
authority under the Militia act of 1795 and the Insurrection Act of 1807, an invalid justification
since neither the governors nor the legislators of the states in question had requested such.18 19 20
These are but a few examples of illegal and extra-legal activities conducted in support of the
War, however these paint a picture of a central government struggling to establish and maintain
legitimacy and willing to redefine the notion of the rule of law in the process.21

The suppression of resistance to and conduct of the War in a manner contrary to
established norms and laws were the first and second acts in the transformation of the form, style
and purpose of government. The 14th amendment was the culmination of this revolutionary
change.22 In the implementation of this amendment, the irregularities and redefinitions of
acceptable rule of law continued. After ratifying the 13th Amendment in 1865 Southern state
representatives to Congress found themselves denied entry and their states declared not to have
legitimate governments because their states had refused to ratify the 14th Amendment, essentially
the Southern states were considered to not be part of the Union since their secession in 1861.23
4
Clark, Barry Lee, The First War of the New Order: How Rule of Law and the Form of Government Changed in America’s Second Revolution
(February 7, 2016). Available at SSRN: http://ssrn.com/abstract=272891 DOI: 10.13140/RG.2.1.5163.7528

The First War of the New Order

This situation created an obvious paradox, if they Southern states were no longer part of the
Union they had the obvious right to leave in 1861. If they could not leave then they were still
part of the Union, they had ratified the 13th amendment two years prior, in this case the motion
under Article V of the Constitution to propose the 14th Amendment could never have passed in
the first place.24 In either event, this paradox made no difference to the Federal government, rule
of law in specific terms would not get in the way of the intent of political powers.25 It was not
just the entire Southern delegation that was excluded, Senator John Stockton from New Jersey
who opposed the 14th Amendment was denied his seat.26 Despite the irregularities, Congress in
1867 passed a resolution to propose the amendment to the States, an act that arguably could not
have occurred under Article V specifically because of the oddities and exclusion of delegates that
disagreed. The ratification process was rife with outright redefinitions of the basic rule of law.
Tennessee was the first, and only Southern state during Reconstruction, to ratify the amendment.
However, it did so without any of the legislators in opposition voting and two of the dissenters
were brought to the state house by force to achieve a quorum.27 Oregon rescinded its vote for
ratification before the amendment was made law but their request was not acknowledged.28 New
Jersey and Ohio both sent notice to Congress in 1868 that they were withdrawing their
ratifications from 1866 and 1867 respectively, Congress through resolution declared neither state
could withdraw ratification.29 After these various and dubious machinations, to both propose
and get ratified an amendment that simply did not have sufficient legitimate support to pass
without extra-legal means, Congress committed one last act to solidify the change begun in 1861.
Martial law in the form of the Reconstruction Acts was imposed upon the Southern states, one of
the criteria for relief from military occupation was ratification of the 14th Amendment.30 Here
now at last we have the final manifestation of the scope and meaning of the new government
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born in the revolution of 1861-1865, a government that would bend, twist and manipulate laws
and norms while operating under the color of law to enact its will; a government that had
displayed beyond argument that it was willing to sacrifice over 600,000 lives to maintain and
acquire power and now through the passage of additional laws stated unequivocally that it would
use military force to acquire compliance and political goals.

The result of seven years of war and political machinations was a sovereign, supremely
powerful central government and the elimination of a powerful check on the balance of power of
the government. Rule of law would now be judged entirely by the Federal government,
essentially actions of the Federal government as to right or wrong would now be judged only by
the government itself.31 32 The influence and ramifications of this new kind of nationalism and
new type of government that exists for and by itself was not lost on Europe; the events of 18611870 were to change the world.33 34 According to Andre Fleche “It seemed to many observers
that America’s experiment in republican government had succeeded in establishing a model for
successful nation-building that could be followed anywhere in the world”.35 36 This however is a
subject beyond the scope of this paper.

The War was not simply a dispute on American soil over Constitutional disagreements, it
was the first modern war in the beginning of an era that redefined the nation, politics, and
government as it birthed an entirely new form of nation on the American continent.37 All notions
of government of and by the people were replaced with words that may have the same intrinsic
meaning but exist in parallel with a government that exists for its own end, guided only slightly
by either the absolute rule of law or the will of the people.
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